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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VEELLS, Judge:

Respondent determ ned defici encies and

penalties with respect to petitioners’ Federal incone tax as

foll ows:

Foxworthy, Inc. (Docket No. 20725-03)

Year

1999

Penalty Under |.R C.

Defi ci ency Sec. 6662(a)
$2, 508, 226 $501, 645. 20

Foxworthy, Inc. (Docket No. 18969-04)

Year

2000

Penalty Under |.R C.

Defi ci ency Sec. 6662(a)
$3, 086, 277 $617, 255. 40

Foxworthy, Inc. (Docket No. 14612-05)

Year

2001

Penalty Under |.R C.

Defi ci ency Sec. 6663(a)
$653, 801 $490, 350. 75

Ron H Bell and Tricia S. Bell (Docket No. 160-04)

Year

Penalties Under |.R C
Defi ci ency Sec. 6663(a) Sec. 6662(a)

1999

$4, 520, 032 $3, 390, 024 $904, 006. 40

Ron H Bell and Tricia S. Bell (Docket No. 601-05)

Year

Penalties Under |.R C
Defi ci ency Sec. 6663(a) Sec. 6662(a)

2000

$4, 489, 883 $3, 367, 412. 25 $897, 976. 60

Ron H Bell and Tricia S. Bell (Docket No. 21699-05)

Year

Penalties Under |I.R C
Defi ci ency Sec. 6663(a) Sec. 6662(a)

2001

$1, 108, 334 $831, 250. 50 $221, 666. 80



Ron H Bell and Tricia S. Bell (Docket No. 24533-06)

Addition to
Penalties Under |I.R C Tax Under |I.R C
Year Defi ci ency Sec. 6662(a) Sec. 6663(a) Sec. 6651(a) (1)
1996 $548, 028 $109, 605. 60 $411, 021 $130, 756. 50
1997 1, 747, 365 349, 473. 00 1, 310, 445 ---
1998 1,180, 512 236, 102. 40 885, 384 ---

After concessions by the parties and settlenment of several
i ssues, the issues remaining for decision are: (1) Whether
petitioners Ron H Bell and Tricia S. Bell? are liable for the
section 66632 fraud penalty for the years in issue; (2) whether,
on account of fraud, the period of limtations remains open for
the years in issue; (3) whether certain “offshore enpl oyee
| easi ng transactions” (CEL transactions) that petitioner Ron H
Bell entered into during the years in issue | acked econom c
substance; (4) whether petitioner Ron H Bell constructively
recei ved the noney transferred as part of the CEL transacti ons;
(5) whether petitioner Foxworthy, Inc. (Foxworthy), was Ron H
Bell's alter ego; (6) whether Foxworthy is entitled to deductions
clainmed regarding certain real property on Northside Drive, in

Atl anta, Ceorgia; (7) whether petitioners Ron H Bell and Tricia

Tricia S. Bell is also referred to herein as Patricia D
Smal | (her mai den nane).

3Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code), and all Rule references are to
the Tax Court Rules of Practice and Procedure.
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S. Bell are entitled to certain deductions clainmed for expenses
related to Bell Capital Managenent, Inc., an S corporation owned
by petitioner Ron H Bell; (8) whether petitioners Ron H Bel
and Tricia S. Bell are entitled to a certain nonbusi ness bad debt
deduction; (9) whether petitioner Ron H Bell nust recognize gain
on interest and dividends on certain investnent accounts; (10)
whet her petitioner Ron H Bell nust recogni ze capital gains on
the liquidation of certain stock; (11) whether Bell Capital
Managenent, Inc., was entitled to an enpl oyee busi ness expense
deduction for certain fines paid to the Securities and Exchange
Comm ssion (SEC); (12) whether petitioners are liable for the
section 6662(a) negligence penalty for the years in issue; (13)
whet her petitioners Ron H Bell and Tricia S. Bell are liable for
the section 6651(a)(1l) addition to tax for the years in issue;
and (14) whether petitioners have shown sufficient grounds to
suppl enent the record.
FI NDI NGS OF FACT

Sone of the facts and certain exhibits have been stipul ated
by the parties. The parties’ stipulations are incorporated in
this opinion and are so found. The parties have stipul ated that
the venue for appeal of the instant case is the U S. Court of
Appeal s for the Eleventh Grcuit.

Petitioner Ron H Bell (M. Bell) graduated from Vanderbilt

University in 1968 and received a degree in electrical
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engi neering. During 1970 M. Bell graduated from Enory
University and received a nmaster’s of business adm ni stration.
During the years in issue M. Bell was a chartered financi al
anal yst of the CFA Institute as well as a chartered investnent
counsel or of the Investnment Counsel or Association of America.

After graduating fromEnory, M. Bell worked for Asset
Managenment in Atlanta, CGeorgia, for 1 year specializing in
i nvestment research. Subsequently, M. Bell worked for National
Service Industries, Inc., for 12 years in various positions. At
Nat i onal Service Industries, M. Bell developed a risk control
process of managi ng i nvestnents. The objective of the risk
control process was to protect investnents fromparticipating in
periods of significant decline while allow ng themto produce
attractive returns.

During 1984 M. Bell incorporated Bell Capital Mnagenent,
Inc. (BCM. During May 1988 M. Bell elected to treat BCM as an
S corporation. From M. Bell’s incorporation of BCMin 1984 and
t hroughout the years in issue, M. Bell owned 100 percent of BCM
and was its sole director. At BCM M. Bell made the risk control
process he devel oped at National Service Industries available to
i ndi vidual clients and their financial planners.

During 1991 through 2001 M. Bell’s duties as BCM s enpl oyee
i ncl uded the supervision and direction of business operations,

providing services to clients as a financial planner, investnent
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counsel or, and weal th manager, and in related capacities. From
1987 through 2001, investnent decisions on behalf of BCMclients
were made by BCM s investnment committee. The investnment
commttee conprised M. Bell, Thomas C. Consudes (M. Consudes),
and Mark S. Palnmer (M. Palnmer). M. Consudes and M. Pal ner
began contributing as deci sion nakers after each had worked at
BCM for several years.

During 1984 M. Consudes graduated from Stetson University
and received a bachelor’s degree in business admnistration. M.
Conmsudes worked for Fidelity Investnments for approximtely 6
nmont hs after graduating from Stetson University. During June
1985 M. Consudes net M. Bell and began working at BCM \When
M. Consudes started working for BCM he handl ed adm ni strative
functions and placed buy and sell orders. As the years went by,
M . Consudes assuned nore responsibility and handl ed sonme of the
i nvest ment research.

During 1984 M. Palmer graduated fromthe University of
Ceorgia and received a BBA degree in finance. During 1987 M.
Pal mer received a master’s in business adm nistration from
Ceorgia State University. M. Palner is also a chartered
financial analyst and a CFA Institute nenber. M. Palner, |ike
M . Consudes, handl ed adm nistrative duties when he joi ned BCM

and |later worked his way up to investnent research
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During 1996 BCM noved to new offices in Atlanta to

accommodate the growh it experienced. At the tine of the nove,

BCM had five enpl oyees. Shortly after the nove, BCM hired three
addi tional workers. By 2003 BCM had 20 enpl oyees.

By the end of 1995 BCM managed the portfolios of 1,100
clients with an aggregate market value of $280 million. By the
end of 1999 business had i nproved and BCM nmanaged the portfolios
of 2,283 clients with an aggregate market val ue of $531, 531, 263.
BCM recei ved quarterly fees as conpensation for investnent
services. (Cients paid the fees either by witing checks each
gquarter or by having the fees deducted fromtheir accounts.

From 1991 t hrough 1995 BCM paid M. Bell wages of $761, 978,
$978, 772, $691, 006, $589, 760, and $630, 760, respectively. During
1996 t hrough 2001, the taxable years in issue, M. Bell reported
on his Federal incone tax returns wages of $75,000, $75, 000,
$75, 000, $75,000, $75,000, and $37,500, respectively. For 1996
t hrough 2000 M. Bell reported on his Federal incone tax returns
wages received from Nati onwi de Executive Staff Leasing (NESL),
and for 2001 M. Bell reported on his Federal incone tax return
wages received fromlInternational Leasing Services (ILS)

Petitioner Tricia S. Bell (Ms. Bell) received a degree from
Ki ngs Busi ness School. For over 10 years Ms. Bell worked as a

paralegal for a law firmin North Carolina. During 1972 Ms.
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Bell noved to Atlanta. Ms. Bell worked as a paral egal for an
Atlanta law firmfor over 10 years.

During either 1979 or 1980 Ms. Bell becane interested in
interior plant design as a hobby. During the early 1980s Ms.
Bel | stopped working as a paral egal and opened her own interior
pl ant desi gn busi ness under the nane “Plantl ease”. Plantlease
bought, sold, and maintained interior plants for offices and
of fi ce buil dings.

After Plantl| ease’ s business declined, Ms. Bell, sonetine
around 2000, sold Plantlease. Thereafter Ms. Bell becane a 50-
percent owner of Kal ei doscope, a | awn mai nt enance conpany.
Bel i nda Cochran owned the other 50 percent of Kal ei doscope and
was responsible for its day-to-day operations.

During the years in issue M. and Ms. Bell (hereinafter,
sonetinmes, the Bells) were cash nethod taxpayers.

Deductions d ained by BCM and by the Bells

During the taxable years in issue BCM cl ai ned deducti ons
related to its business and reported the deductions on its Forns
1120S, U.S. Inconme Tax Return for an S Corporation. The net
i ncone of BCM was then reported on the Bells’ Schedule E
Suppl emental | nconme and Loss, for the respective years.

For the follow ng taxable years BCM deducted the follow ng
amounts paid for the services of M. Bell: $800,000 for 1996,

$1, 220, 000 for 1997, $2,225,000 for 1998, $2,430,000 for 1999,
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$1, 880, 000 for 2000, and $425,000 for 2001. Respondent
di sall owed all those anounts.*

In addition to the noney BCM paid M. Bell, it clainmed
several other expenses. Respondent determ ned that BCM
overstated its deductions by $1, 228,088, $1,702,817, $2,678, 033,
$3, 195, 463, $1, 966, 457, and $651, 470 for 1996, 1997, 1998, 1999,
2000, and 2001, respectively. For 1999 and 2000 BCM cl ai ned
$3, 740 and $1, 400, respectively, for contract |abor perfornmed by
Sharon Manrose Wnble, an artist. Ms. Bell hired Ms. Wnble to
pai nt the outside and inside of the wine cellar of the Bells’
residence at 4371 Northside Drive (Northside). M. Bell approved
t he expense as a busi ness expense for BCM

From t axabl e years 1996 t hrough 1999, BCM cl ai ned deducti ons
of $400, 000, $400, 000, $250,000, and $250, 000, respectively, on
its Fornms 1120S as expenses paid to Mycroft, Ltd. (Mycroft), an
all eged Irish corporation owmed by John Fitzgerald. The paynents
to Mycroft were allegedly for advertising and marketing BCMto
potential European clients, business devel opnent, sem nar
expenses, travel, professional fees, and printing.

In addition to the professional fees deducted as part of the
CEL transactions, see infra pp. 14-22, BCM cl ai ned deducti ons of

$57,129. 52, $441,992. 36, $288, 302.81, $254,856, $5,212, and

‘“These anpunts represented paynents as part of the CEL
transacti ons descri bed bel ow
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$46,881 for professional fees on its Federal income tax returns
for taxable years 1996 t hrough 2001, respectively. Respondent
di sall owed all of the deductions. On its returns, BCM cl ai ned
deducti ons of $56,178, $12, 346, and $20,500 for business
devel opnment for taxable years 1996 through 1998, respectively.
Respondent di sall owed the entire anmount of each deduction. BCM
al so cl ai ned deductions of $33, 458, $69, 205, $140, 709, $33, 639,
and $107,774 for travel and |odging for taxable years 1996, 1998,
1999, 2000, and 2001, respectively. Respondent disallowed all of
t hose deductions. BCM clained a deduction of $49, 258 for
advertising expenses paid to Mycroft for taxable year 1996. BCM
cl ai mred deductions of $5,000, $26,042, $11, 203, $4, 388, $3, 297,
and $13,921 for legal fees paid to Reiserer & Agee, LLP, for
t axabl e years 1996 t hrough 2001, respectively. BCM cl ai ned
deductions of $87,624, $55,200, $82, 046, and $17,650 for
mar keting for taxable years 1996, 1998, 1999, and 2000,
respectively. BCMclainmed a deduction of $30,505, $9, 632,
$33, 626, and $2,685 for office supplies for taxable years 1996,
1999, 2000, and 2001, respectively. BCMclained a deduction of
$105, 762 paid to Mycroft for taxable year 1996 and a deduction of
$7,318 for taxable year 1998 paid to various organi zations for
sem nars. BCM cl ai ned deductions of $3,174, $2,437, $1, 305,
$1,000, and $1,881 for utilities for taxable years 1996, 1997,

1998, 2000, and 2001, respectively. BCM cl ained deductions of
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$83, 249. 91 and $16, 745. 42 for enpl oyee busi ness expenses for
taxabl e years 1999 and 2000, respectively. BCM clained
deducti ons of $24, 640, $49, 280, and $36,960 for rent paid to
Foxwort hy for taxable years 1999 through 2001, respectively. BCM
cl ai ned deductions of $12,401.10, $1,802.18, and $3,046.04 for
meal s and entertai nment for taxable years 1999 through 2001,
respectively. BCMclained a deduction of $153,541 for contract
| abor for taxable year 1999. BCM cl ai ned deductions of $1,692,
and $1,997 for taxes and |icenses paid to Cherokee County and
Dekal b County for taxable years 2000 and 2001, respectively. BCM
cl ai med deductions of $1,200 and $4,500 paid to CGeorgia State
Uni versity for continuing education of Kelli Bell® for taxable
years 2000 and 2001, respectively. BCM clainmed deductions of
$2, 317 and $2,078.20 for insurance for taxable years 2000 and
2001, respectively. BCMclainmed a deduction of $15,540 for a new
t el ephone systenf for taxable year 2001. BCM clai med a deduction
of $1,774.70 for dues and subscriptions for taxable year 2001.
BCM cl ai med a deduction of $3,785.52 for repairs and nai nt enance
for taxable year 2001. Respondent disallowed all of BCMs

cl ai ned deductions |isted above.

°Kell'i Bell is the daughter of petitioners Ron H Bell and
Tricia S. Bell.

’Respondent determ ned that the deduction for the new
t el ephone system shoul d have been capitalized, not deduct ed.
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On Septenber 30, 1998, the SEC fined BCM M. Bell, M.
Conmsudes, and M. Pal mer because they were in violation of
section 203(e), (f), and (k) of the Investnent Advisers Act of
1940. BCM was fined $15,000, and the three individuals were each
fined $10,000. BCM paid the entire $45,000 in 1999 because it
considered itself the beneficiary of the work of M. Bell, M.
Conmsudes, and M. Palnmer. BCM deducted the entire $45,6000 as an
enpl oyee busi ness expense for taxable year 1999. Respondent
di sall owed the entire $45, 000 deducti on.

M. and Ms. Bell clainmed charitable contribution deductions
of $161, 604, $192,377, $87,572, $139, 653, and $69, 386,
respectively, for taxable years 1996, 1997, 1998, 1999, and 2000.
Respondent di sall owed those deductions in the follow ng anounts:
$155, 001 for 1996, $171,103 for 1997, $77,253 for 1998, $139, 653
for 1999, and $62,915 for 2000. The disallowed deductions are
contributions to the Bell Fam |y Foundation for Hope, Inc.
(foundation), an entity organi zed under section 501(c)(3).

During 1996 the Bells contributed to the foundation 27,000 shares
of Northeast Investors Trust, a nutual fund, owned by the Bells
through their partnership R& Partnership. At the tinme of the
contribution the shares were worth $11.12 each, a total of
$300,240. During 1996 the Bells also contributed $2,250 to Youth
Cul tural, $115 to Braves Foundation, and $1,000 to the Gorham

McBane Library. 1In addition, the Bells clained a charitable
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contribution deduction of $3,238 as 50 percent of the
contributions fromM. Bell’s Schedul e K-1, Sharehol der’s Share
of Income, Credits, Deductions, etc. During 1997 the Bells
contributed to the foundati on another 18,000 shares of Northeast
| nvestors Trust, again owned by the Bells through the R&P
Partnership. At the time of the contribution, the shares were
worth $11.24 each, a total of $202,320. During 1997 the Bells
al so contributed $334 to Georgia State University, $15 to Georgia
Tech, $251 to Auburn University, $8,700 to the Unity North
Church, and $470 to Goodwill. In addition, the Bells clained a
charitabl e contribution deduction of $12,444 as 50 percent of the
contributions fromM. Bell’s Schedule K-1. O the $87,572
clainmed by the Bells as a charitable contribution deduction for
1998, $77,253 was a carryover fromthe previous year. O the
$139, 653 clained by the Bells as a charitable contribution
deduction for 1999, $119,934 was a carryover. O the $69, 386 the
Bells clainmed as a charitable contribution deduction for 2000,
$62, 915 was a carryover.’ Respondent disallowed the charitable
contribution deductions to the foundation because M. Bel
controls the foundati on and because respondent disputes that the

shares were transferred.

I'n addition to the carryover anounts clained in 1998, 1999,
and 2000, the Bells clained charitable contributions of $10, 319
in 1998, $19,719 in 1999, and $6,471 in 2000.
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O fshore Enpl oyee Leasi ng Transacti on

During 1996 M. Bell’s client Larry Cal hoon (M. Cal hoon)
asked M. Bell whether he was interested in | earning about an
enpl oyee | easing deferred conpensation plan. M. Bell indicated
that he was. M. Cal hoon sent M. Bell enployee |easing
information witten on Kenneth Reiserer’s (M. Reiserer)
| etterhead. M. Calhoon received a fee from M. Reiserer for
referring M. Bell to him

M. Bell contacted M. Reiserer about enployee |easing on
several occasions. Additionally, beginning in 1997 M. Bell
attended semnars that featured M. Reiserer as a speaker. M.
Rei serer sent M. Bell a 14-page docunent explaining “The Foreign
Def erred Conpensation Progranf. After discussion with M.

Rei serer, M. Bell decided to participate in the CEL transactions
set up by M. Reiserer. The CEL transactions were to start on
Decenber 1, 1996, and were to be carried out in accordance with
an undated “Contract For Personnel Services” (contract), signed
by M. Reiserer as president of NESL and M. Consudes as vice
presi dent of BCM On Novenber 5, 1997, M. Reiserer forwarded
the contract to M. Bell to be finalized. The contract was
returned to M. Bell on Decenber 4, 1997.

As part of the OEL transactions, on Decenber 19, 1996, BCM
wi red $800,000 to NESL, a donestic |easing conpany owned and

operated by M. Reiserer. During 2001 M. Reiserer changed the
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name of NESL to ILS.® On its Form 1120S for its 1996 taxable
year, BCMIlisted the $800,000 wired to NESL as a deduction for
professional fees. M. Bell did not report any wages from BCM
for taxable year 1996. M. Bell alleges that during Decenber
1996 he was an enpl oyee of NESL and recei ved wages of $75, 000.

On Decenber 23, 1996, after deducting fromthe $800, 000 a
managenment fee of $24,000 and a consulting fee to M. Cal hoon of
$8, 000, NESL wired $767,950 to Montrain Services, Ltd.

(Montrain). Mntrain is an Irish corporation that allegedly was
M. Bell’s enployer and | eased M. Bell’s services to NESL, which
inturn leased M. Bell’s services to BCM In the “Foreign

Def erred Conpensation Progranf® document given to M. Bell, M.
Rei serer wote that “to avoid United States taxation, the Irish
corporation [Montrain] cannot be deened to be engaged i n business
inthe United States.” That sane day, Montrain wred back to
NESL $77,480 to cover expenses of paying an alleged sal ary of
$75,000 to M. Bell along with other rel ated expenses.
Additionally, Montrain returned to NESL $3, 300, and $645, 905. 67

was deposited in an account under the nanme “Ruritania”. On March

8. Bell was not able to produce a copy of a personnel
services contract between BCM and |LS.

The “Foreign Deferred Conpensation Progranf docunent was
witten by M. Reiserer to M. Bell. The docunent explains the
foreign deferred conpensati on planning program and contains M.
Rei serer’s | egal analysis of the program and how t he program of
CEL transactions would work for M. Bell.
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7, 1997, the bal ance of $652,000 in the Ruritania account was
invested with Davis, Waver & Mendel.® Thomas Waver!!' nanaged
t he $652,000 in an account with Rydex |nvestnents.

During Decenber 1997 BCM made three wire transfers to NESL
totaling $1, 220,000, one on Decenber 2 for $1 mllion and two on
Decenber 16 for $35,000 and $185, 000, respectively. On its Form
1120S for its 1997 taxable year BCMlisted the transfers as
prof essional fees. As of Decenber 8, 1997, $899, 980, 000 of the
$1 mllion transferred to NESL was deposited in a Charles Schwab
(Schwab) account for RHB Corp.!'? By Decenber 24, 1997, another
$122,980 was deposited into the RHB Corp. Schwab account. The
bal ance of the noney transferred was paid to NESL and Montrain
for fees.

In a letter dated July 17, 1997, M. Bell expressed his
di spl easure over the cost of doing business with Montrain. M.
Bell believed that he could replicate the services of Mntrain at
a | ower cost.

M. Bell was unhappy wth the 7-day delay in having noney

transferred to the RHB Corp. Schwab account. M. Bell indicated

Davi s, Weaver & Mendel was an investnment managenent firm
based in Atl anta.

UThomas Weaver, a friend of M. Bell, was the mgjority
owner and president of Davis, Waver & Mendel.

2RHB Corp. is a Nevis-based corporation M. Bel
incorporated. RHB Corp.’s original nane was Rossendal e
| nvestnents. Nevis is an island in the Caribbean Sea.
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that he was | osing noney because interest was not accruing to his
benefit during the delay. M. Bell expressed his unhappiness to
Janes Jantos (M. Jantos), an associate at M. Reiserer’s |aw
firm Consequently, M. Jantos contacted Judy Lovel | ¥ (Ms.
Lovel l) and requested an accounting of the noney transferred to
the RHB Corp. account.

On Cctober 7, 1997, M. Consudes opened a corporate stock
br okerage account in Foxworthy’'s name at Schwab. M. Bell
brought M. Consudes the docunents to sign in order to open the
Foxwort hy Schwab account. On October 9, 1997, M. Consudes
opened a bank account at SunTrust Bank in Foxworthy’s nane.
During either May or June 1999, M. Consudes opened a second
corporate stock brokerage account with Schwab in Foxworthy’s
name. M. Bell brought M. Consudes the docunents to sign to
open the second Foxworthy Schwab account.

M. Bell had three Nevis conpanies incorporated: Ballyclare
Hol ding, Inc. (Ballyclare), Helston Services, Inc. (Helston), and
Rossendal e I nvestnents (Rossendale). M. Bell |ater requested
t hat Rossendal e change its nane to RHB Corp.. The Elfin Trust
(Elfin), chosen by M. Bell, admnistered Ballyclare. M. Bell’s

contacts at Elfin were Ms. Lovell, Robert Kerriege, and John

33Judy Lovell was one of M. Bell’'s contacts at the Elfin
Trust, which was chosen by M. Bell to adm nister Ballyclare
Hol ding, Inc., a Nevis corporation used by M. Bell as part of
the OEL transactions.
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Robbiliard. One of the reasons Ballyclare needed a third-party
admnistrator is that Ballyclare had no enpl oyees.

During May 1998 M. Bell’'s contacts at Elfin were concerned
that there was an unwanted |ink between M. Bell and RHB Corp.
Consequently, M. Bell asked that M. Waver manage the funds in
the RHB Corp. Schwab account through Tahosa Vall ey |Investnents.

M. Bell recomrended that Ballyclare, Helston, and
Rossendal e each set up accounts with Charles Schwab. A fourth
account in M. Reiserer’s nane was al so set up with Schwab. The
four accounts were opened at the Cobb County, Georgia, Schwab
branch, the office closest to BCM s headquarters. M. Bell
provided limted power of attorney forns for the Schwab accounts.
The fornms were signed using a signature stanp of WIliam
Zarrett (M. Zarrett). M. Bell did not have perm ssion to use
M. Zarrett’s signature stanp on the Iimted power of attorney
forms, and M. Zarrett never conducted busi ness on behal f of
Bal | ycl are, Hel ston, or Rossendale or its |ater nanme RHB Cor p.
M. Reiserer directed Ms. Lovell to have Elfin acquire 100
percent of the voting common stock of the three Nevis
corporations. Furthernore, M. Reiserer indicated to Ms. Lovell

t hat each Nevis corporation needed m nutes created and that

YM. Zarrett is M. Bell’'s personal friend. The two net in
1968 at Enory University. M. Zarrett was the trustee of the
Mycroft Trust, set up for Kelli Bell. M. Zarrett al so had
limted power of attorney over Ballyclare and Hel ston. At the
time of trial, M. Zarrett was a retired banker.



- 19 -
statenents fromthe Schwab accounts were to be confidentially
provided to M. Bell.
The i nvestnent inconme on the Hel ston, Ballyclare, and

Rossendal e/ RHB Corp. Schwab accounts is as foll ows:

Account 1997 1998 1999 2000 2001
Hel st on $8, 445. 10
Bal | ycl are 7,469. 19

Rossendal e/ RHB 37, 031. 00 $168, 287. 61 $126, 963. 85 $96, 235. 40 $141, 916. 42

O the $126,963.85 of inconme in the Rossendal e/ RHB Corp. Schwab
account during 1999, $18, 166.50 consisted of dividend incone; the
rest of the inconme fromall the accounts is interest incone. M.
Bell did not report any of the incone fromthe Hel ston,

Bal | ycl are, and Rossendal e/ RHB Corp. Schwab accounts on his tax
returns for the respective taxable years.

On June 3, 1998, BCM wired $250,000 to NESL. On July 20,
1998, BCM wired $500,000 to NESL. Additionally, on that day, M.
Bell sent a note to M. Reiserer requesting that the $500, 000 BCM
wired to NESL be transferred quickly to RHB Corp.’ s Schwab
account because of the potential for lost interest in the event
of a delay in the transfer. On Cctober 26, 1998, BCM wired an
addi ti onal $500,000 to NESL. BCM wi red $800, 000 to NESL on
Decenber 17, 1998, and $175, 000 on Decenber 24, 1998. As in
previ ous years, BCM clainmed a deduction for the transfers on its
Form 1120S for taxable year 1998 as “professional fees”. By

January 6, 1999, the noney BCMtransferred to NESL was deposited
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in RHB Corp.’s Schwab account, less fees to Montrain. During
1998 $550, 000 was transferred fromthe RHB Corp. Schwab account
as a loan to M. Bell’s church, the Unity Church. M. Bel
requested that Ms. Lovell provide Internet access to the account
and give himthe password to the account in order to keep track
of the RHB Corp. Schwab account.

On Septenber 20, 1999, BCM wired $1, 200,000 to NESL. On
Decenber 20, 1999, BCM wired $1, 230,000 to NESL. As in previous
years, BCM cl ai ned a deduction for the transfers on its Form
1120S for taxable year 1999 as “professional fees”. By January
5, 2000, the transferred noney, |ess the fees of NESL and
Montrain, was wired fromthe Royal Bank of Scotland to
Foxwort hy’s SunTrust Bank account. M. Bell was unsatisfied with
the fees charged to inplenent the CEL transactions. M. Reiserer
wote a note to M. Bell highlighting the significant tax savings
of the CEL transactions and told M. Bell he was trying too hard
for “perfection”.

On August 29, 2000, BCM wired $800,000 to NESL. On Decenber
21, 2000, BCMwired $1,080,000 to NESL. As in previous years,
BCM cl ai mred a deduction for the wire transfers on its Form 1120S
for taxable year 2000 as “professional fees”. On August 31,
2000, the $800,000, less fees, a net of $767,900, was wred
of fshore. On Decenber 21, 2000, the $1,080,000 less fees, for a

net of $955, 700, was w red of fshore.
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On March 22, 2001, BCM wired $375,000 to NESL. On Decenber
18, 2001, BCM wi red $50,000 to ISL.*® BCMclainmed a deduction on
its Form 1120S for taxable year 2001 for the wire transfers as
“professional fees”. On March 23, 2001, NESL wired $319, 300
of fshore to FitzwlliamInternational Resource Services Limted
(Fitzwilliam.*® On June 22, 2001, Fitzwilliamtransferred
$260, 000 of the $319, 300 to an account in the name of M. Bell’s
trust. Fitzwlliamset up the trust for M. Bell wth EIfin as
the trustee. M. Bell wanted to know why only $260, 000 had been
transferred to the trust. M. Reiserer inforned M. Bell that
M. Bell had not accounted for the $37,500 wages to M. Bell. On
Decenber 28, 2001, ISL wired $47,800 of fshore. On Decenber 31,
2001, $44,000 of the $47,800 was transferred to M. Bell’s trust
account .

During the years in issue M. Bell’s duties at BCM did not
change. Also during the years in issue, BCM provided M. and
Ms. Bell with health insurance. Additionally, BCM not NESL,
| SL, Montrain, Pixley, or Fitzwilliampaid M. Bell’ s enpl oyee
expenses. Furthernore, during the years in issue BCMfiled with

the SEC fornms listing M. Bell as president and as its contact

Sonetime before this transfer, NESL changed its nanme to
| SL.

%l n 1999 Pi xl ey Services (Pixley) took the place of
Montrain as M. Bell’s alleged offshore enployer. In 2001
Fitzwilliamtook the place of Pixley as M. Bell’s alleged
of f shore enpl oyer.
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person. During the years in issue, M. Bell did not receive
gui dance from NESL, |ISL, Montrain, Pixley, or Fitzwlliam but
performed his duties as he hinself determ ned.
Foxwor t hy

M . Reiserer incorporated Foxworthy on August 12, 1996, in
Nevada. Foxworthy’'s initial officers were M. Reiserer as
presi dent and Sonia M Agee (Ms. Agee) as secretary and
treasurer. M. Reiserer was an attorney in Bell evue,
Washi ngton. ! M. Agee was an associate at M. Reiserer’s |aw
firm As of August 13, 1997, Foxworthy had no assets. M. Bell
suggested that Foxworthy use a Reno, Nevada, address he
previously had obtained as a result of identity theft he had
experienced. The Reno address is a mail forwarding service, with
mail forwarded to BCMin Atlanta, Georgia. Petitioners allege
that Foxworthy is owned by Ruritania, Ltd. (Ruritania).
Petitioners further allege that Ruritania is a corporation forned
under the | aws of Jersey, Channel Islands. On March 18, 1998,
Foxworthy issued Ruritania a stock certificate for 2,500 shares.
M. Bell requested that M. Consudes, as president of Foxworthy,
sign the certificate.
Nor t hsi de

During 1997 Ms. Bell inquired about a house at 4371

Northside Drive, Atlanta, Georgia (Northside). Ms. Bell toured

M. Reiserer died during July 2004.
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Nort hside on mul ti ple occasions during 1997 when Sam Forenman
owned Northside. M. Bell spoke to Jill Elliott regarding the
purchase of Northside. On or about Cctober 15, 1997, Northside
was purchased from M. Foreman in the nanme of Foxworthy. M. and
Ms. Bell, not Foxworthy, selected Northside. After purchasing
Nort hside, M. and Ms. Bell asked Larry G aham (M. G aham to
work at Northside to manage and care for the property. Ms. Bell
worked with an interior designer to select furnishings for
Nort hside. During 1997, shortly after it was purchased, M. and
Ms. Bell noved into Northside. Although an alleged | ease
agreenent between Foxworthy and M. and Ms. Bell was not signed
until Novenber 1, 2001, the Bells used Northside as their primary
resi dence during the workweek fromthe tinme they noved into the
resi dence during 1997.

Bef ore Foxworthy closed on Northside, M. Reiserer suggested
that sonmeone in Atlanta should be the president of Foxworthy.
M. Bell asked M. Consudes to be the president, and, on
Septenber 30, 1997, M. Consudes becane president of Foxworthy.
M. Consudes never net M. Reiserer and did not know who
Foxwort hy’ s sharehol ders were. Furthernore, M. Consudes had no
day-to-day activities as president of Foxworthy. M. Consudes,
in his words, “looked to” M. Bell and M. Reiserer in his

deal i ngs with Foxwort hy.
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Foxwort hy purchased Northside using a $2,110,000 wire
transfer that took place on Cctober 14, 1997. The noney was
transferred from Schwab accounts in the nanme of Hel ston and
Bal |l ycl are. Helston and Ballyclare obtained the funds froma
Schwab account in the name of M. Reiserer. The Reiserer Schwab
account obtained the funds from an August 19, 1997, |iquidation
of stock.!® The Reiserer account received the stock on August
15, 1997 froma transfer from four Schwab accounts in the nanes
of (1) R&P Partnership, Ron H Bell TTEE, (2) Hoyt Bell Revocable
Trust, Ron H. Bell TTEE, (3) Roberta L. Bell Revocable Trust, and
(4) Kelli Bell. R&P Partnership is owed by M. and Ms. Bell.
The proceeds fromthe |iquidation of stock transferred from R&P
Part nershi p Schwab account were transferred to Rossendale’s
(later known as RHB Corp.) Schwab account. The proceeds of the
I iquidation of stock transferred to the Rossendal e Schwab account
total ed $2,225,181.96. The gain on the liquidation of stock in
t he Rei serer account during 1997 was $329, 363.38. M. Bel
aut hori zed all the transfers of stock. The $2, 225, 181. 96

transferred to the Rossendal e Schwab account was part of an asset

8\ . Rei serer expected that the Reiserer Schwab account
woul d have incone fromthe liquidation of stock. M. Reiserer
contacted M. Bell about two ways to report the inconme. M. Bel
instructed M. Reiserer that he preferred M. Reiserer to report
the incone and to pay the tax fromthe residual anmount in the
Rei serer Schwab account.
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exchange to RHB Corp. in return for an alleged private annuity
for the benefit of M. Bell.

The transfers through which Foxworthy acquired funds for its
purchase of Northside were structured as |oans from Ballycl are
and Hel ston to Foxworthy. M. Bell |ater suggested changi ng the
structure of the purported loans. M. Bell’s plan was to have
Bal | ycl are | end noney to Hel ston, which then |lent noney to
Foxworthy. M. Bell and M. Reiserer collaborated on the
preparation of the nortgages and notes used to buy Nort hside.

M. and Ms. Bell procured honmeowners insurance on Northside
in Ms. Bell’s nmaiden name, Patricia D. Small. The honmeowners
policy |listed Foxworthy as an additional insured. The Bells
expl ained to the insurance conpany that Foxworthy was added as an
addi tional insured because Foxworthy was their conpany for tax
purposes and it owned the house. Had Foxworthy been the only
insured on the Northside policy, the policy would have been nore
expensive. Additionally, Northside was insured for personal use,
not busi ness use.

On Septenber 8, 1998, Foxworthy filed a Form 1120, U. S.
Corporation Inconme Tax Return, for its 1997 taxable year. M.
Conmsudes signed the Form 1120 at M. Bell’s request. Before
filing the tax return, on March 13, 1998, Foxworthy filed a Form
7004, Application for Automatic Extension of Tinme To File

Corporation Incone Tax Return. Larry G ahanis nane appears to be
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signed on the signature line on the Form 7004. However, M.
Graham did not in fact sign the Form 7004.

On Cctober 27, 1997, Foxworthy purported to enter into a
| ease with BCMfor the third floor of Northside. M. Bell
purported to negotiate the terns of the | ease on behal f of BCM
and M. Reiserer purported to negotiate the terns on behal f of
Foxworthy. M. G ahanis nane appears on the signature |line as
Foxworthy’s representative; however, he did not sign the | ease
and was never an officer or authorized to sign on behal f of
Foxwor t hy.

On April 1, 1998, M. Bell, on behalf of BCM and M.
Graham on behalf of the Witehall Inn, purportedly entered an
agreenent between BCM and the Witehall Inn whereby the Witehall
| nn woul d provide accommbdati ons at Northside to individuals
doi ng business with BCM As in the case of other docunents
bearing his nanme, M. Gahamdid not sign this agreenent and was

not aware of it. M. Consudes was not famliar with the

Whitehall Inn and was not famliar with an agreenent between the
Whitehall Inn and BCM The Whitehall Inn is an assunmed nane for
Foxwor t hy.

From 1997 through 2001 BCM paid Foxworthy for allegedly
renting Northside. Additionally, the Wiitehall Inn prepared
invoices to BCM for guests who allegedly stayed at Nort hsi de.

However, no guests actually stayed at Northside. Linda Sagaert
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(Ms. Sagaert) prepared the invoices at the request of M. Bell.
M. Bell also gave Ms. Sagaert the information needed to prepare
t he invoi ces.

From 1997 through 2001 Northside was legally zoned as a
single-famly residential property and therefore not permtted to
be used as a hotel. When BCM entertai ned guests from out of
town, the guests usually stayed at the Waverly Inn. No guests
stayed at Nort hsi de.

M. and Ms. Bell lived at Northside, allegedly as tenants
of Foxworthy. At the beginning of 1997 Foxworthy had no assets.
At the end of the year Foxworthy had $177,983 in cash, $3,036 in
trade notes and receivables, $1,511,064 in buildings and other
“depreci abl e” assets, and $600,000 in land. The buildings and
ot her “depreciable” assets and |and related to Northsi de.

During taxable year 1997 Foxworthy reported a net operating
| oss of $19,004. The net operating loss is the result of an
excess of deductions for repair and mai nt enance, taxes and
i censes, depreciation, and other itenms, over the incone reported
for rent, dividends, and interest. The incone Foxworthy earned
and the deductions it clainmed for taxable year 1997 were rel ated
to Nort hsi de.

During taxable year 1998 Foxworthy reported a net operating

| oss of $82,304. The loss is the result of a $19,904 carryover
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| oss from 1997, increased by the excess of deductions for repair
and nmai ntenance, taxes and |icenses, depreciation, and
other itenms, over the incone reported for rent, dividends, and
i nterest.

For taxable year 1997 through taxable year 2001 Foxwort hy
cl ai med deductions for depreciation, insurance expenses, utility
expenses, and | awn nmai ntenance, all related to Northside.
Additionally, for taxable year 1999 through taxable year 2001
Foxwort hy cl ai med deductions for maid services perforned at
Nort hsi de. For taxable year 2000 through taxable year 2001
Foxwort hy cl ai med deductions for janitorial and cl eani ng expenses
relating to Northside. Foxworthy also clainmed deductions for
paynments to M. Graham M. G aham worked at Northside for the
previ ous owners, and Ms. Bell hired himto stay after the Bells
moved into Northside. Foxworthy clained the deductions for the
paynments to M. Graham as busi ness expenses.

Nort hsi de suffered water danage. Consequently, during June
1999 the Bells submtted an insurance claim On June 22, 1999,
Chubb i1 nsurance issued a check from Great Northern Insurance Co.
(Great Northern) to Patricia D. Small of $1,059.02 for the water
damage. On July 16, 1999, Chubb issued a second check from G eat
Northern to Patricia D. Small of $18,061 to conpensate for water
damage to the floors and phone systemat Northside. Ms. Bel

deposited the check for $18,061 into her personal bank account.
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During January 2001 M. Bell becane interested in purchasing
a 1958 Rolls Royce. M. Bell visited the owner in Augusta,
Georgia, and drove the car back to Atlanta. On January 21, 2001,
M. Bell placed the title of the Rolls Royce in Foxworthy’s nane.
The i nsurance application for the Rolls Royce lists M. Bell as
the insured and Foxworthy as an additional insured. M. Bell and
Ms. Bell are listed as the two drivers.

Tax Deed Busi ness

During the sumrer of 1998 M. Bell began readi ng about tax
deeds. After consulting with Lynn Featherly and D.J. Adans, who
bot h had experience in the tax deed business, M. Bell decided to
invest in the tax deed business. M. Bell contracted with M.
Featherly and M. Adans to performresearch and develop a
busi ness plan to be used by BCM M. Bell recomrended t hat
Foxworthy invest in the tax deed business because he felt it was
| ucrative.

Foxwort hy needed capital in order to becone engaged in the
tax deed business. M. Bell arranged a series of |oans to
Foxworthy to fund the tax deed business. The |oans cane from
Shirley Hearle, who was M. Bell’s first cousin, |nvestnent
Partnership 00, which was a partnership in which M. Bell was the
general partner, and four custoners of M. Bell. Additionally,
Foxworthy received | oans fromthe foundation, Ms. Sageart, and

M. Palmer. Furthernore, |oans are alleged to have cone fromthe
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three Nevis corporations, RHB Corp., Ballyclare, and Hel ston.
M. Bell orchestrated all of the |oans to Foxworthy. Most of the
money for the tax deed business cane fromM. Bell’s CEL
transactions, chiefly in the nanme of RHB Corp. By Decenber 31,
1999, Foxworthy had borrowed $4, 729,990 from RHB Corp. By
Decenber 31, 2001, the anmount of the |oan had increased to
$8, 839, 965.

During 2000 M. Bell asked Charles L. Wlson Il (M.
Wl son) to becone president of Foxworthy, replacing M. Consudes.
One of the reasons M. Bell replaced M. Consudes was that he
want ed no connections between Foxworthy and the RHB Trust in
order that the loans fromthe RHB Corp. to Foxworthy woul d be
viewed as arm s-length transactions. During 1999 M. WI son
becane an enpl oyee of BCM and continued to receive a salary from
BCM during 2000 and 2001. M. WIson does not have a coll ege
degree, and before he worked for BCM his work experience was as
a store designer and events coordinator. At BCM M. WIson
initially oversaw the conputer system and was a special projects
manager earning an annual sal ary of approxi mately $30, 000.
After becom ng Foxworthy’s president during 2000, M. WI son
oversaw the tax deed business. M. WIlson |ooked to M. Bell and
M. Reiserer in dealings on behalf of Foxworthy; and when he

started working for BCM he reported to M. Bell.
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During May 1999 Foxworthy opened a brokerage account at
SunTrust Equitable Securities (SunTrust Equitable). M. Bell,
M. Conmsudes, and M. Reiserer were the three signatories on the
account. M. Bell was listed as a consultant. Mark Kallis, an
account representative at SunTrust Equitable who handl ed the
Foxwort hy account, took instructions only fromM. Bell and never
from M. Consudes or M. Reiserer.

During Decenber 1999 M. Bell thought that it m ght be w se
to restructure the tax deed business using RHB Corp. as the
primary entity as opposed to Foxworthy. 1In a note to M.

Rei serer, M. Bell wote that because Foxworthy was a donestic
entity and subject to taxes, RHB Corp. mght be better suited for
t he tax deed business because it was a foreign entity.

During the nonths that followed, M. Bell continued to seek
avenues to limt Foxworthy' s taxable incone for taxable year
2000. During January 2000 M. Bell proposed to M. Reiserer to
increase the interest Foxworthy paid on the I oan from RHB Cor p.
M. Bell followed up during February. During February 2000 M.
Bell wote to M. Reiserer that Foxworthy could pay its debt in
Cct ober 2000 but that it would want to re-borrow at a hi gher
interest rate in order to shift nore profits out of Foxworthy.
M. Bell noted that doing so would be costly and that he wanted

to keep the options open.
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On March 15, 2000, M. Bell sought nore funding for the tax
deed business. In a note to M. Reiserer, M. Bell indicated
that a bank was willing to extend a line of credit of $10 mllion
to purchase tax deeds. The bank intended to fund 75 percent of
t he purchase of each deed. 1In the note to M. Reiserer, M. Bel
wote that he would have to fund the remaining 25 percent.

Bad Debt Deducti on

M. Bell clainmed as a flowt hrough item from R&P Partnership
a nonbusi ness bad debt deduction of $91,350 for taxable year 2000
and $11,936 in legal fees associated with collecting a debt for
t axabl e year 2000. On June 1, 1997, R&P Partnership allegedly
l ent $31,350 to Steinberg & Associates, Inc. (Steinberg), with an
interest rate of 18 percent and a maturity date of 1 year. R&P
Partnership was one of nine alleged creditors on the | oan, which
total ed $449, 350. On Septenber 12, 1997, R&P Partnership
all egedly lent Steinberg $60,000 with an interest rate of 18
percent and a maturity date of 1 year. R&P Partnership extended
the maturity date of the second note by 1 year to Septenber 12,
1999. Both prom ssory notes are undated and have only the
signature of the alleged debtor, not that of any notary or
wi tness. R&P Partnership alleges that it never received a
paynment from Stei nberg on either | oan and that Steinberg

defaulted on both. During 2000 Steinberg filed for bankruptcy
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and |isted R&P Partnership as a secured and unsecured creditor in
relation to the two notes.

| nvesti gati on

The Internal Revenue Service (IRS) began investigating M.
Rei serer and NESL in regard to pronoting abusive transactions,
pursuant to sections 6700 and 6701. As a result of the
investigation, the IRSidentified M. Bell as a client of M.
Reiserer. The IRS initiated the investigation of M. Bell from
its office in Daytona Beach, Florida, because M. Bell used a
Dayt ona Beach address as his hone address on his incone tax
returns. M. Bell declined the offer of the revenue agent to
nove the investigation to Atlanta. The Daytona Beach address on
the incone tax returns for taxable years 1999 and 2000 was t hat
of a mail forwarding conpany. By using property records, the
revenue agent discovered M. Bell owned a condom niumin Daytona
Beach. Wien the revenue agent went to the condom nium the
per son who answered the door did not know anyone by the nane of
Ron H Bell.

OPI NI ON

Fraud Penalty

We begin with our consideration of the issue of fraud
because, absent fraud, the period of Iimtations may no | onger be
open for respondent’s assessnent of deficiencies in the incone

tax of the Bells for taxable years 1996, 1997, and 1998. See
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sec. 6501(c)(1l); see, e.g., Langworthy v. Conm ssioner, T.C

Meno. 1998-218.

In the case of the filing of a false or fraudulent return
wth intent to evade tax, the tax may be assessed at any tine.
Sec. 6501(c)(1). If the return is fraudulent in any respect, it
deprives the taxpayer of the bar of the statute of limtations

for that year. Low v. Conm ssioner, 288 F.2d 517, 520 (2d G

1961), affg. T.C. Meno. 1960-32. “Thus where fraud is alleged
and proven, respondent is free to determne a deficiency with
respect to all itens for the particul ar taxable year w thout

regard to the period of limtations.” Colestock v. Conm ssioner,

102 T.C. 380, 385 (1994). Moreover, if ajoint return was fil ed,
proof of the fraudulent intent as to one spouse lifts the bar of

the statute of limtations as to both spouses. Vannanman v.

Comm ssi oner, 54 T.C. 1011, 1018 (1970). However, the

Comm ssi oner must show fraud clearly and convincingly as to both
taxpayers on a joint return for each of themto be liable for the

fraud penalty. Balot v. Comm ssioner, T.C Meno. 2001-73.

The fraud penalty is a civil sanction provided prinmarily as
a safeqguard for the protection of the revenue and to reinburse
t he Governnent for the heavy expense of investigation and the

|l oss resulting froma taxpayer’s fraud. See Helvering v.

Mtchell, 303 U S. 391, 401 (1938). Fraud is intentional

wrongdoi ng on the part of the taxpayer with the specific purpose
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to evade a tax believed to be ow ng. See McGee v. Conm ssioner,

61 T.C 249, 256 (1973), affd. 519 F.2d 1121 (5th Cr. 1975).
The Comm ssi oner has the burden of proving fraud by clear

and convincing evidence. Sec. 7454(a); Rule 142(b). The

Comm ssi oner’ s burden of proof under section 6501(c)(1l) is the

sane as that inposed by section 6663. See Pennybaker v.

Comm ssioner, T.C Meno. 1994-303. To satisfy the burden of

proof, the Conm ssioner nmust show. (1) An underpaynent exists;
and (2) the taxpayer intended to evade taxes known to be ow ng by
conduct intended to conceal, m slead, or otherw se prevent the

collection of taxes. See Parks v. Conm ssioner, 94 T.C 654,

660- 661 (1990). The Comm ssioner nust neet this burden through
affirmati ve evidence because fraud is never presuned. Petzol dt

v. Comm ssioner, 92 T.C 661, 699 (1989); see al so Beaver v.

Commi ssioner, 55 T.C. 85, 92 (1970). Once the Conm ssioner has

establ i shed by clear and convincing evidence that any portion of
an underpaynent is attributable to fraud, the entire underpaynent
shall be treated as attributable to fraud, except with respect to
any portion of the underpaynent which the taxpayer establishes
(by a preponderance of the evidence) is not attributable to
fraud. Sec. 6663(b).

A. Under paynent

An “under paynent” is generally defined (insofar as rel evant

to the instant case) as the anount by which the tax inposed by
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t he Code exceeds the anmount shown as the tax by the taxpayer on
his return. See sec. 6664(a). Respondent contends that the
evi dence clearly and convincingly shows that the OEL transactions
| acked econom ¢ substance and that the noney transferred by BCM
to NESL, and later ILS, as part of those transactions was incone
to M. Bell, in the formof wages fromBCM which he failed to
report on his returns. Respondent contends that the wages were
conpensation for M. Bell’s personal services. Respondent also
relies on the doctrine of constructive receipt of the funds
because M. Bell had unfettered control over the funds.
Furt hernore, respondent argues that Foxworthy shoul d be
disregarded as M. Bell’s alter ego because it did not have a
| egiti mate busi ness purpose and was used as a way for M. Bell to
cl ai m deductions for his personal expenses and |ater to operate
the tax deed business. Additionally, respondent argues that the
Bells fraudulently understated their income by overstating
deducti ons.

1. Econom ¢ Substance of the OEL Transacti ons

M. Bell argues that the CEL transactions in which he
engaged beginning in 1996 were pursuant to a valid nonqualified
“deferred conpensation plan” and not done solely to avoid inconme
tax. Respondent argues that the CEL transactions |ack economc
substance and therefore should be disregarded and that the

paynments fromBCMto NESL, and later to ILS, for M. Bell’s
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services constituted wages to M. Bell at the tinme BCM nade the
paynents. W agree with respondent.
I ncone is taxed to the person who earns it and enjoys the

benefit of it when paid. See Helvering v. Horst, 311 U S. 112,

119 (1940); Corliss v. Bowers, 281 U S. 376, 378 (1930); cf.

Commi ssioner v. P.G Lake, Inc., 356 U S 260, 267 (1958); Ad

Colony Trust Co. v. Conm ssioner, 279 U S. 716, 729 (1929).

Mor eover, the taxpayer who earns income may not avoid taxation
t hrough anticipatory arrangenents no matter how cl ever or subtle.

Lucas v. Earl, 281 U. S. 111, 115 (1930).

The econoni ¢ substance of a transaction, rather than its

form controls for Federal inconme tax purposes. Gegory V.

Hel vering, 293 U S. 465 (1935). W conclude that the OEL
transactions | acked econom ¢ substance and, despite petitioners’
contentions, were not made pursuant to a valid nonqualified
deferred conpensation pl an.

M. Bell argues that throughout the course of the CEL
transactions from 1996 through 2001 he properly deferred over $7
mllion of income. Moreover, M. Bell argues that the benefits
were subject to a substantial risk of forfeiture. M. Bel
argues that the noney was sent offshore, ultimately to RHB Corp.
where he did not have control over the noney; instead he only
recommended investnents to Elfin. Furthernore, M. Bell argues

that the OEL transactions have econoni ¢ substance because the
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payees of the noney, NESL and ISL, were |egitinate businesses
that | eased M. Bell’s services to BCM According to M. Bell,
the OEL transactions offered himgreater retirenment savings over
his previous Sal ary Reduction Sinplified Enpl oyee Pension Plan
(SARSEP) and to disallow the OEL pl an respondent woul d be
condemmi ng retirenment planning.

The Decenber 1996 BCM transfer of $800,000 to NESL, was
BCM s first transfer to NESL and the only such transfer nmade in
1996. M. Bell reported only $75,000 of incone for that year,
even though the all eged arrangenent anong Montrain, NESL, and BCM
did not purport to take effect until Decenber 1, 1996. From 1996
t hrough 2000 M. Bell continued to report only $75,000 of wages
annual ly. For 2001 M. Bell reported $37,500 in wages; the CEL
transactions were termnated that year. M. Bell alleges that he
becane an enpl oyee of Montrain, an Irish corporation, that
Montrain | eased his services to NESL, and that NESL, in turn,
| eased his services to BCM During the years in issue M. Bell
continued to performthe sanme services for BCM as he had in the
past. M. Bell did not take instructions or orders from anyone
at Montrain or NESL. The docunents that purport to establish M.
Bell’ s enployment with Montrain were not conpleted until Novenber
1997, nearly a year after the purported deferred conpensation
pl an was al l eged to have taken effect and BCM s transfer of the

$800, 000.
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Aside froma few days’ delay in processing the transactions
fromentity to entity, M. Bell at all tines effectively had
control of and access to the funds transferred and used the funds
at his discretion. The initial $800,000 transfer, |ess fees, was
managed by M. Waver in an account with Rydex |Investnments. The
nmoney in the Rydex |Investnents account was |later transferred to
t he Rossendal e/ RHB Corp. Schwab account, which M. Bell
controlled. W conclude that respondent has shown by clear and
convi nci ng evidence that, fromthe beginning, the noney BCM
transferred as part of the CEL transactions was set aside for M.
Bell’s use and was not part of any valid deferred conpensation
pl an. Indeed, at one point, M. Bell conplained to M. Reiserer
of the interest he was losing as a result of the delay, and M.
Rei serer rem nded himof the i nmense tax savings. M. Reiserer’s
response did not satisfy M. Bell, and he continued to conpl ain.

M. Bell argues that the CEL transactions offered hima
deferred conpensation plan that was payable to himat age 75.
Furthernore, M. Bell argues that the Mntrain, and | ater Pixley
and Fitzwilliam plans were discretionary and subject to the
excl usive discretion of those entities as his enployer. M.
Bell’s argunent is not persuasive. M. Bell, by using the Rydex
| nvest nents account and | ater the Schwab accounts of the Nevis
corporations, effectively had access to the funds a few days

after BCM transferred t he noney.
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The noney transferred in the CEL transactions was ultimtely
used in various ways. The Bells’ Northside residence, selected
by the Bells, was purchased in the name of Foxworthy using funds
fromHelston’s and Bal l yclare’s Schwab accounts. M. Bell, in
col |l aboration with M. Reiserer, set up three Nevis corporations
al ong with correspondi ng brokerage accounts at Schwab. The three
Schwab accounts were set up at the Cobb County, GCeorgia, branch
t he cl osest bank branch to BCMs office. Additionally, M. Bel
used the signature stanp of M. Zarrett without his perm ssion in
order to obtain power of attorney over the funds. During the
course of the OEL transactions, M. Bell primarily used RHB Corp.
as the repository for the noney transferred from BCM

M. Bell, in collaboration with M. Reiserer, set up the
purchase of Northside using the appearance of | oans from
Bal | ycl are and Hel ston to Foxworthy of $1,080,000 and $1, 222, 060,
respectively. Foxworthy purchased Northside from Sam Foreman in
Cct ober 1997, using a $2,110,000 wire transfer froma Schwab
account in Foxworthy’'s nane. The noney in the Schwab account,
however, canme from Ballyclare and Hel ston. The noney from
Bal | ycl are and Hel ston cane fromthe Schwab account in M.
Rei serer’s nane. The source of the funds in the Reiserer account
came fromliquidating stock received pursuant to journal entry

transfers from four other Schwab accounts in the nanes of R&P
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Partnership, Ron H Bell TTEE, Hoyt Bell Revocable Trust, Ron H
Bel| TTEE; Roberta L. Bell Revocable Trust; and Kelli Bell.

Bef ore purchasi ng Northside, Foxworthy had no assets.
Foxworthy’s address in Reno was a mail forwarding service that
forwarded mail to BCMin Atlanta. M. and Ms. Bell discovered
Nort hside and visited the property before M. Bell instructed
Foxworthy to purchase it. Although Foxworthy was the entity
that, in nanme, purchased Northside, the homeowners insurance
policy listed Ms. Bell’s maiden nane, Patricia Snmall, for the
insured. Foxworthy was listed only as an additional insured.
After Northside was purchased, M. and Ms. Bell noved in.

Fromthe time M. Bell established the RHB Corp. Schwab
account, he used the account as the main repository of the noney
transferred as part of the CEL transactions. M. Bell authorized
M. Waver to act under a power of attorney in order to cover up
a direct link between the RHB Corp. Schwab account and hinsel f.
However, M. Bell maintained access to the account. M. Bel
used the RHB Corp. account several tines to fund the tax deed
busi ness that he began in 1999. After a few days offshore, the
money transferred as part of the CEL transactions reverted to M.
Bell's control

Additionally, M. Bell’s control and use of the funds

transferred of fshore is shown by his $550,000 |loan to the church
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he attended, the Unity Church. The funds canme fromthe RHB Corp.
Schwab account.

2. Constructive Receipt of Funds Used in CEL
Tr ansacti ons

M. Bell argues that the CEL transactions were part of a
deferred conpensation plan. M. Bell’s argunent fails because,
in addition to the reasons already cited, the alleged pl an
viol ates the doctrine of constructive receipt. Section 1.451-2,
| ncone Tax Regs., provides in pertinent part:

(a) General rule.--lIncone although not actually
reduced to a taxpayer’s possession is constructively
received by himin the taxable year during which it is
credited to his account, set apart for him or
ot herwi se nade avail able so that he may draw upon it at
any tinme, or so that he could have drawn upon it during
the taxable year if notice of intention to w thdraw had
been given. However, inconme is not constructively
received if the taxpayer’s control of its receipt is
subject to substantial limtations or restrictions.

* * %

The constructive recei pt doctrine requires a taxpayer who is
on the cash nethod of accounting to recognize i ncome when the
t axpayer has an unqualified, vested right to receive immediate

paynment of inconme. See Palner v. Comm ssioner, T.C Menop. 2000-

228. Under the constructive receipt doctrine, a taxpayer nay not
deliberately turn his back on incone otherw se avail able. See

Martin v. Conm ssioner, 96 T.C 814, 823 (1991).

A few days after BCMtransferred noney to NESL, and later to

| SL, the noney was wired offshore. After a brief delay in
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processing the transactions, M. Bell requested that the noney be
pl aced in the various Schwab accounts. All of the Schwab
accounts were controlled by M. Bell directly, or through M.
Weaver, who held a power of attorney on the RHB Corp. Schwab
account. Additionally, M. Bell had access to the noney in the
accounts as denonstrated by loans to his church and to Foxworthy
for the tax deed business. The agreenent that M. Bell clainms to
have entered into with Montrain, and | ater Pixley and
Fitzwlliam to defer his conpensation until age 75 is
ineffective to prevent constructive recei pt of the noney because
M. Bell had access to and control over the noney shortly after
BCM transferred it. Consequently, we conclude that the record
clearly shows that all of the noney BCMtransferred as part of
the OEL transactions was constructively received by M. Bell in
the years it was transferred, and it is therefore includable in
M. Bell’s income for those years.

3. Di sregard of Foxworthy as M. Bell’'s Alter Ego

Respondent argues that the Court should disregard Foxworthy

and treat it as M. Bell’s alter ego. In Mline Props., Inc. V.

Commi ssioner, 319 U. S. 436, 438-439 (1943), the Suprenme Court

st at ed:

The doctrine of corporate entity fills a useful
purpose in business life. Wether the purpose be to
gai n an advantage under the |aw of the state of
i ncorporation or to avoid or to conply with the demands
of creditors or to serve the creator’s personal or
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undi scl osed conveni ence, so long as that purpose is the
equi val ent of business activity or is followed by the
carrying on of business * * * the corporation renains
a separate taxable entity. * * * [Fn. refs. omtted.]

Despite the general rule, however, the corporate formwll| be
di sregarded when it is determned that the corporation is a sham
Id. at 439.

M. Reiserer formed Foxworthy as a Nevada corporation on
August 12, 1996, but until it purchased Northside during 1997 it
had no assets, no liabilities, and no enpl oyees and had not
i ssued any stock. When the Bells decided to purchase Northside,
M. Reiserer suggested to M. Bell that he use Foxworthy to hold
title to Northside. The mailing address used for Foxworthy was a
mai | forwarding service in Reno that M. Bell contends he
previously had set up because of identity theft issues.

At the tinme of Foxworthy’s formation, M. Reiserer was its
president, and Ms. Agee, M. Reiserer’s law firm associ ate, was
its secretary and treasurer. Because Foxworthy’s main asset as
of the end of 1997, Northside, was in Atlanta, it needed, for
conveni ence, a local individual to sign docunents. M. Bel
suggested M. Consudes, his enployee at BCM M. Consudes never
met M. Reiserer and was unaware of the identity of Foxworthy’'s
sharehol ders. M. Bell sinply instructed M. Consudes to sign

t he docunents. Wiile he was president of Foxworthy, M. Consudes

had no day-to-day duties and followed M. Bell’s instructions.
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Al though it was not originally formed for M. Bell, once M.
Bel | decided to use Foxworthy to purchase Northside, the record
clearly shows that Foxworthy’'s separateness as a corporation
becanme a sham that was executed by M. Bell as eyewash for his
schenme to fraudulently underpay his taxes. By interjecting
Foxwort hy between hinself and Northside, M. Bell inplenented a
schenme to deduct his personal |iving expenses.

When the corporate formdid not suit M. Bell, he sinply
ignored it, as illustrated by the holding of the honeowners
i nsurance covering Northside in his wife's maiden nane because
the rate was less than if it had been in Foxworthy’s nane.
Additionally, M. Bell purported to negotiate a fictitious |ease
bet ween BCM and Foxworthy that was allegedly to be used for
of fice space. W conclude that the | ease transaction with
Nort hsi de, however, was just a device for BCMto claim additional
deductions, in this instance related to the Bells’ personal
resi dence. Indeed, M. G aham whose nane appears on the
signature line of the | ease on behalf of Foxworthy, testified
that he did not signit. M. Gahamwas not authorized to sign
for Foxworthy. Northside had al ways been zoned as residenti al
property; and since the Bells noved in shortly after purchasing
it, they have lived in Northside.

M. Bell devised another alleged | ease between BCM and “The

VWhitehall Inn”, which M. Bell testified was an assuned nane for
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Foxworthy. W conclude that the | ease agreenent for the
Whitehall Inn, like the one purportedly signed by M. G aham was
also a sham M. Consudes was unaware of the | ease agreenent and
the exi stence of the Wiitehall Inn. The Witehall Inn |ease
agreenent is purportedly signed by M. G aham whose nane appears
on the signature line of the | ease, but he did not signit. The
| eases were additional instances of M. Bell’'s use of Foxworthy,
and its apparent assuned nanme, the Wiitehall Inn, to suit his
needs. Ms. Sagaert prepared invoices for rent paynents that
purported to reflect guests staying at Northside, but no guests
ever stayed at Northside. To the contrary, M. Bell told out-of-
town guests doing business with BCMto stay at the Waverly Inn
and had Ms. Sagaert prepare false invoices to cover up these
facts.

During 1998 M. Bell becane interested in the tax deed
business. M. Bell felt that the tax deed business was lucrative
and decided to use Foxworthy to invest in the business during
1999. M. Bell, despite not being a board nmenber, officer, or
enpl oyee of Foxworthy, made all of the significant decisions
regarding the tax deed business. |In order to fund the tax deed
business, M. Bell arranged a series of alleged |oans with
various parties, including the three Nevis corporations. By the
end of 2001, M. Bell had invested nearly $9 mllion fromthe CEL

transactions in the tax deed busi ness.
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M. Bell is a skilled businessman, and he turned the tax
deed business into a profitable venture. M. Bell proposed to
alter the terns of a | oan by having Foxworthy repay the |loan from
RHB Corp. by October 2000, only to re-borrow the noney at a
hi gher interest rate so that Foxworthy could reduce its incone.
The COctober 2000 refinancing transaction further denonstrates the
control that M. Bell exerted over Foxworthy, despite having no
formal role with the corporation. On May 27, 1999, M. Bel
opened a brokerage account at SunTrust Equitabl e under
Foxworthy’s name. In addition to M. Bell, M. Reiserer and M.
Conmsudes had signature authority over the account. M. Kallis,

t he account representative at SunTrust Equitable, took direction
only fromM. Bell, who identified hinself to M. Kallis as a
consul tant.

During 2000 M. Bell replaced M. Consudes as president of
Foxworthy with M. WIson. Before working for BCM M. WIlson's
experience was in special events planning. At BCM M. WI son
earned a sal ary of $30, 000 overseei ng conmputer systens and
speci al projects. As president of Foxworthy, M. WIson deferred
to M. Bell and M. Reiserer, although he did consult with M.
Bell. M. WIson never had contact with Foxworthy’'s all eged
owner, Ruritania.

During March 2000 M. Bell indicated to M. Reiserer that a

bank was willing to extend a $10 mllion line of credit for
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Foxworthy to purchase tax deeds. M. Bell told M. Reiserer that
al t hough the bank woul d finance 75 percent of the noney, M. Bel
hi msel f woul d have to finance the remaining 25 percent.
Foxworthy’ s tax deed business, despite its success, was M.
Bell’ s alter ego, as he nade all the crucial decisions, appointed
and replaced its officers, funded the business primarily through
his OEL transactions noney, and acted as its representative with
banks.

The record clearly and convincingly denonstrates, and we so
concl ude, that Foxworthy was M. Bell’s alter ego in al
respects, used to avoid taxation and not for any legitimate
busi ness reasons, and is further evidence of M. Bell’s
fraudul ent understatenent of inconme. W therefore conclude that
Foxworthy, as M. Bell’s alter ego, should be disregarded. As a
result of the disregard of Foxworthy, its gross incone of
$7, 400, 759. 91, $9, 627,935, and $2,421,527 for 1999 through 2001,
respectively, is gross incone to M. Bell. Additionally,
Foxwort hy’ s cl ai ned deductions? in relation to Northside and the
tax deed business, if not otherw se disallowed, are allowable as

deductions to M. and Ms. Bell.?

\W decide below that, as M. Bell’'s alter ego, Foxworthy
is not |liable for any amounts determ ned by respondent in the
notices of deficiency in issue.

20The Bells are not entitled to deductions for their living
expenses including the costs of maintaining Northside, their
(continued. . .)



4. QOverstatenment of Deductions

It is well settled that a fraudul ent understat ement of
inconme can result from an overstatenmnent of deductions. Drobny v.

Comm ssioner, 86 T.C. 1326, 1349 (1986).

BCM cl ai med deductions for a significant nunber of expenses
that M. Bell contends are ordinary and necessary busi ness
expenses, including rent to Foxworthy. M. Bell, as the sole
owner of BCM reported BCM s gross incone on his inconme tax
returns as part of Schedule E. The record clearly establishes
that the deductions for the paynents to Foxworthy for rent are
overstated and evidence of fraudul ent underpaynent of taxes
because the paynents in fact disguised personal expenses of the
Bells. The rent was allegedly for Northside, M. and Ms. Bell’s
personal residence. Petitioners contend that BCM needed nore
of fice space because it had outgrown its then-current office.
However, during 1996 BCM noved to new office space. The record
clearly shows that BCM did not need to rent office space from
Foxworthy and that the rent paynents to Foxworthy were nerely a

devi ce to disgui se personal expenses.

20(. .. continued)
personal residence, except for real estate taxes, allowable
pursuant to sec. 164(a)(1l). W discuss such incone and
deductions below. See infra p. 57.
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The record also clearly shows that other clainmed deductions
of BCM were overstated. Accordingly, we conclude that, in
addition to the rent expenses cl ai ned as deductions, the other
cl ai mred deductions for expenses of BCM were inproper and were
di sgui sed personal expenses for the purpose of overstating
deductions and fraudul ently underpayi ng taxes.

During the years in issue, M. Bell should have reported but
did not report as incone any of the noney transferred as part of
the OEL transactions. Moreover, M. Bell overstated his
deductions. Consequently, we hold that the record clearly and
convincingly establishes that M. Bell underpaid his incone tax
for each of the years in issue.

B. Fr audul ent | nt ent

The Conmm ssioner nust prove that a portion of the
under paynent for each taxable year at issue was due to fraud.

Sec. 7454(a); see also Profl. Servs. v. Conmm ssioner, 79 T.C

888, 930 (1982). The existence of fraud is a question of fact to

be resolved fromthe entire record. See Gj ewski V.

Commi ssioner, 67 T.C 181, 199 (1976), affd. w thout published

opinion 578 F.2d 1383 (8th Cr. 1978). Because direct proof of a
taxpayer’s intent is rarely available, fraud may be proven by
circunstantial evidence, and reasonable inferences may be drawn

fromthe relevant facts. See Spies v. United States, 317 U S

492, 499 (1943); Stephenson v. Comm ssioner, 79 T.C 995, 1006
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(1982), affd. 748 F.2d 331 (6th Gr. 1984). A taxpayer’'s entire
course of conduct can be indicative of fraud. See Stone v.

Comm ssioner, 56 T.C. 213, 223-224 (1971); O suki v.

Commi ssioner, 53 T.C. 96, 105-106 (1969). The follow ng badges

of fraud have been used to prove fraud: (1) Understating incone,
(2) maintaining i nadequate records, (3) inplausible or

i nconsi stent expl anati ons of behavior, (4) conceal mnent of inconme
or assets, (5) failing to cooperate with tax authorities, (6)
engaging in illegal activities, (7) an intent to m slead which
may be inferred froma pattern of conduct, (8) |ack of
credibility of the taxpayer’s testinony, (9) filing fal se
docunents, (10) failing to file tax returns, and (11) dealing in

cash. Bradford v. Comm ssioner, 796 F.2d 303, 307 (9th G

1986), affg. T.C. Menb. 1984-601. No single factor is
necessarily sufficient to establish fraud. A conbination of
factors nmay constitute persuasive evidence of fraud.

1. Understating | ncone

As we have found above, M. Bell clearly understated his
taxabl e income in each of the taxable years in issue. M. Bel
shoul d have reported but did not report as wages the noney BCM
transferred as part of the CEL transactions for 6 consecutive
years. Additionally, both M. Bell’s alter ego Foxworthy and BCM
cl ai med i nproper deductions for M. Bell’'s disguised |Iiving

expenses, including maintenance of his personal residence. The
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di sal | owed deductions and omtted gross incone establish an
understatenent of M. Bell’s taxable inconme for 6 consecutive

years, a badge of fraud. See Hicks Co. v. Conm ssioner, 56 T.C

982, 1019 (1971), affd. 470 F.2d 87 (1st Gr. 1972).

2. | npl ausi bl e or I nconsistent Expl anati ons of
Behavi or

M. Bell was very successful in business and had devel oped
BCMinto a firm managing 1,100 portfolios worth $280 mllion in
aggregate market value by the end of 1995. From 1991 through
1995 M. Bell earned an average of $730, 455 in annual wages from
BCM Pursuant to the OEL transactions, M. Bell clained that he
earned only $75,000 each year, excluding 2001. According to M.
Bell, the noney BCM transferred as part of the transactions, a
sumin excess of $7 mllion, was nonqualified deferred
conpensation, subject to the control of M. Bell’'s alleged new
enpl oyer, Montrain, and to a substantial risk of forfeiture until
he reached the age of 75. M. Bell’s argunent is flatly
contradi cted by the record—as we found above, he exerted control
over the noney at every turn.

3. Conceal nent of I ncone or Assets

Fromthe nonent M. Bell entered into the OEL transacti ons,
we conclude that his goal was to find a way to conceal the noney
being transferred. The web of organizations and third parties
M. Bell and M. Reiserer conspired to devise clearly was an

el aborat e schene designed solely for the purpose of avoiding
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taxation. In addition to form ng corporations allegedly |ocated
in Nevis, M. Bell used his alter ego Foxworthy to repatriate the
money al legedly transferred to those entities. Foxworthy,
all egedly owned by Ruritania, a foreign entity, was used to
pur chase Northside, the property in which M. and Ms. Bell lived
in Atlanta, a schene clearly designed to give Foxworthy an avenue
to deduct personal |iving expenses of the Bells. Wen Foxworthy
purchased Northside, the Bells used Ms. Bell’s mai den nane on
t he honeowners insurance in order to obtain a lower rate and to
conceal their true ownership of Northside. Additionally, M.
Bell insured his Rolls Royce under his name but clainmed it was a
Foxworthy asset. Once M. Bell becane involved in the tax deed
busi ness and it becane successful, he renegotiated all eged | oans
bet ween organi zati ons he controlled in order to | essen
Foxwort hy’s tax burden.

M. Bell was aware that his involvenent in many of the
transactions in issue woul d appear “troubl esome”, so he
frequently used third parties both with and wi thout their
permssion in his attenpt to conceal a |link between hinself and
the funds and assets. M. Consudes, M. Bell’s enployee at BCM
becane the president of Foxworthy because M. Bell needed an
individual in Atlanta to use as a figurehead on paper while M.
Bell maintained control. M. Consudes signed whatever docunents

M. Bell put in front of him Later, M. Bell replaced M.
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Conmsudes with M. Wlson. M. WIlson admttedly had nore
i nvol venent with the activities of Foxworthy than did M.
Conmsudes, but M. Bell still maintained control. M. Bell asked
M. Gahamto stay on at Northside and help maintain the hone
after Foxworthy purchased it. M. Bell used M. Gahanis nane
wi t hout his knowl edge as a signatory on | ease docunents. M.
Graham did not sign any | ease and was not authorized to do so,
yet his nanme appears as Foxworthy’s representative on two all eged
| eases. Additionally, M. Gahams nane appears wthout his
perm ssion on Foxworthy' s request for an extension to file its
1997 incone tax return. Furthernore, M. Bell used M. Zarrett’s
signature stanp without his permssion. The record clearly
establishes that by the use of third party nanes M. Bel
attenpted to conceal the true nature of the Northside purchase
and subsequent | ease agreenents.

4. An Intent To M sl ead

M. Bell’s behavior, described above, in relation to the
conceal ment of inconme and assets, also indicates an intent to
m sl ead. Additionally, when the IRS began investigating M.
Bell, he insisted on having the investigation take place in
Dayt ona Beach, Florida, rather than Atlanta. The Bells used a
Fl ori da address on their incone tax return. Wen the I RS agent
attenpted to reach M. Bell in Florida, she discovered that the

address used on the return was a nail box address. Additionally,
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M. Bell owns residential property in Florida. Wen the IRS
agent visited the property, the person who answered the door did
not know anyone by the nane of Ron H Bell. Despite his presence
in Atlanta, M. Bell insisted that the investigation be |ocated
in Florida. W conclude that by nmeans of such actions M. Bel
attenpted to mslead the IRS

5. Filing Fal se Docunents

As previously nmentioned, on March 13, 1998, Foxworthy filed
a Form 7004 for taxable year 1997. The Form 7004 contains M.
Grahanmis signature on the signature |line; however, M. Gahamdid
not signit.

In sum we conclude that, on the basis of the extensive
record, respondent has proved by clear and convincing evi dence
that M. Bell fraudulently underpaid his Federal incone taxes for
the years in issue. As to Foxworthy, respondent concedes the
determ nations made with respect to Foxworthy in the event that
we decide that Foxworthy was M. Bell’s alter ego. As we have
deci ded above that Foxworthy was M. Bell’s alter ego, we need
not consider the determ nations made in the notice of deficiency
sent to Foxworthy. On the basis of respondent’s concession, we
hold that Foxworthy is not |iable for those determ nati ons.

As to the fraud penalty determ ned against Ms. Bell, we
concl ude that respondent has failed to clearly and convincingly

establish any fraudulent intent by Ms. Bell. See Katz v.
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Commi ssioner, 90 T.C 1130, 1144 (1988) (a finding of fraud based

upon circunmstance that creates only suspicion will not be
sustai ned). Consequently, we hold that Ms. Bell is not liable
for the fraud penalty.#

1. Period of Limtations

The Bells argue that respondent cannot assess the tax
deficienci es respondent determ ned agai nst them for taxable years
1996 t hrough 1998 because the statutory periods of |imtations
have expired.

In the case of a false or fraudulent return with the intent
to evade tax, the tax may be assessed at any tine. See sec.
6501(c)(1). A fraudulent return deprives the taxpayer, and the
t axpayers’ spouse in the case of a joint return, of the
protection of the bar of the statutory period of |limtations for

that year. See Badaracco v. Conm ssioner, 464 U. S. 386, 396

(1984); Lowy v. Conm ssioner, 288 F.2d at 520; Vannanman V.

Conmi ssioner, 54 T.C. at 1018; see al so Col est ock V.

Conmi ssioner, 102 T.C. at 385.

We have deci ded above that M. Bell filed fraudul ent incone
tax returns for all of the taxable years in issue. Consequently,
the period of Iimtations on assessnent for each taxable year in

i ssue remai ns open as to the Bells.

2I\W¢ note that Ms. Bell has not raised any defenses
pursuant to sec. 6015(b), (c), or (f).
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Deductions are a matter of |egislative grace, and taxpayers
generally bear the burden of showi ng that they are entitled to
any deductions clained on their returns. Rule 142(a); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

A taxpayer is required to maintain records that are
sufficient to enable the Conm ssioner to determ ne the correct
tax liability. See sec. 6001; sec. 1.6001-1(a), Incone Tax Regs.
In addition, the taxpayer bears the burden of substantiating the
anount and purpose of the itemfor the clained deduction. See

Hr adesky v. Conmm ssioner, 65 T.C 87, 90 (1975), affd. per curiam

540 F.2d 821 (5th Gir. 1976).

A. Burden of Proof

The Bells argue that respondent bears the burden of proof
under section 7491(a)(1l) with respect to the deficiencies in
issue. In pertinent part, Rule 142(a)(1) provides, as a general
rule: “The burden of proof shall be upon the petitioner”. In
certain circunstances, however, if the taxpayer introduces
credi bl e evidence with respect to any factual issue relevant to
ascertaining the proper tax liability, section 7491 places the
burden of proof on the Conm ssioner. See sec. 7491(a)(1l); Rule
142(a)(2). Credible evidence is evidence that, after critical

analysis, a court would find constituted a sufficient basis for a
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decision on the issue in favor of the taxpayer if no contrary

evi dence were subm tted. Baker v. Commi ssioner, 122 T.C. 143,

168 (2004); Bernardo v. Commi ssioner, T.C Meno. 2004-199, n.6.

The Bells’ contention that respondent has the burden of
proof lacks nerit because, for the reasons discussed throughout
the instant opinion, aside fromcertain of the clainmed charitable
contri bution deductions discussed bel ow, 22 the Bells have not
i ntroduced credi ble evidence with respect to the deficiencies in
i ssue. Consequently, the burden of proof remains on the Bells, a
burden that, because of the absence of credible evidence, they

cannot sustain. See Bernardo v. Conmi Ssioner, supra n.7; see

al so Rendall v. Conm ssioner, 535 F.3d 1221, 1225 (10th G

2008) (citing Bernardo v. Conm ssioner, supra), affg. T.C Meno.

2006- 174.

Additionally, section 7491(a) requires that the taxpayer
cooperate with reasonabl e requests by the Conm ssioner for
“W tnesses, information, docunments, neetings, and interviews”.
Sec. 7491(a)(2)(B). Aside fromthe disallowed charitable
contribution deductions, the Bells failed to conply with the
substantiati on and record-keeping requirenents necessary to shift

t he burden of proof to respondent. Consequently, for the

22As to the disallowed charitable contribution deductions,
we deci de below, on the evidence in the record, that the Bells
are entitled to sone of the clained deductions. Therefore, as to
t hose deductions that we sustain on the basis of the record, we
need not determ ne where the burden of proof I|ies.
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foregoi ng additional reasons, we hold that the Bells bear the
burden of proof as to the deficiencies in issue.

B. CEL Transactions, Foxworthy Deductions, and BCM
Deducti ons

As di scussed above with respect to respondent’s fraud
determ nati ons, respondent determ ned a series of adjustnents to
the Bells incone taxes. Mst of the Bells’ contentions
regardi ng respondent’s deficiency determ nations are addressed
above in our discussion of the fraud penalties and do not bear
repeating here, except that we conclude on the record that the
Bel | s have failed, except for the charitable contribution
deductions di scussed below, to prove that respondent’s deficiency
determ nations are incorrect. Accordingly, we uphold
respondent’s determnations with respect to the unreported incone
fromthe CEL transactions, Foxworthy’'s overstated deductions with
respect to Northside, the Bells’ unreported inconme with respect
to Foxworthy’ s gross incone, and the disall owed BCM fl owt hr ough
deduct i ons.

We found above that Foxworthy is M. Bell’'s alter ego. Most
of Foxworthy’s deductions, except the real estate ad val orem
taxes paid with respect to Northside, are otherw se personal to
the Bells and therefore are not deductible by the Bells. As to
those real estate ad valoremtaxes, we hold that they are
properly all owabl e deductions by the Bells pursuant to section

164(a)(1). As to the interest deductions Foxworthy clainmed for
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paynments on the alleged | oans by Hel ston and Bal | ycl are, however,
t hose deductions are not proper because we concl ude, on the basis
of the record, that the loans are a sham The renmai ning disputed
deductions are addressed bel ow.

C. BCM s Bad Debt Deductions Flowing Through to the Bells

Respondent determ ned that the Bells are not entitled to
their claimed deductions with respect to two all eged Steinberg
| oans. The Bells clained a capital |oss of $103,286 for taxable
year 2000. The loss consists of $91, 350 of unsecured notes and
$11,936 in legal fees associated with collecting the alleged
debts. Respondent contends that the Bells have failed to
establish that the debts existed, that the R&P Partnership had
bases in the alleged debts, that the all eged debts are of the
type that qualifies for a deduction, that the alleged debts were
paid, or that the alleged debts, if they were in fact debts, went
bad during a year in issue.

Section 166(d)(1)(B) provides that, where any nonbusi ness
debt becones worthless within the taxable year, the | oss
resulting therefromshall be considered a |oss fromthe sale or
exchange, during the taxable year, of a capital asset held for
not nore than 1 year. \Wether a debt is worthless is a factual
question on which the taxpayer bears the burden of proof. Estate

of Mann v. United States, 731 F.2d 267, 275 (5th Cir. 1984).
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The Bells have failed to neet their burden of proof because
t hey have not denonstrated that the alleged Steinberg | oans were
valid debts and that those all eged debts becane worthless. The
prom ssory notes that the Bells submtted as evi dence are not
dated and are signed only by the alleged debtor Steinberg, with
no witness or any notary seal. Furthernore, the Bells allege
that in addition to R&P Partnership there were eight creditors of
Stei nberg. However, there is no evidence to verify this
all egation. W conclude that M. Bell’'s testinony |acks
credibility and is insufficient to establish the debt and its
wort hl essness wi thout further corroboration. The Court need not
accept at face value a witness’'s testinony that is self-
interested or otherw se questionable. See Archer v.

Comm ssi oner, 227 F.2d 270, 273 (5th Gr. 1955), affg. a

Menmor andum Qpi ni on of this Court dated Feb. 18, 1954; Wiss v.

Comm ssi oner, 221 F.2d 152, 156 (8th Cr. 1955), affg. T.C. Meno.

1954-51; Schroeder v. Conmm ssioner, T.C. Mnp. 1986-467. W

conclude that the Bells have failed to carry their burden to
prove the bad debts were bona fide debts and becane worthl ess
during a year in issue. W therefore uphold respondent’s
determ nations disallow ng the $103,286 in capital losses with

respect to the alleged | oans.
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D. | nvest nent Account | ncone

The Schwab accounts of Hel ston, Ballyclare and
Rossendal e/ RHB Corp. earned investnent income which the Bells
failed to report. The noney in those accounts cane fromthe CEL
transactions, which we have held to be incone to M. Bell. M.
Bell formed the three corporations in Nevis and set up Schwab
accounts in CGeorgia, in the branch closest to BCMs office. Al
three entities |lacked a legitinmte business interest.
Rossendal e/ RHB Corp. was the primary recipient of the funds from
the OEL transactions. The funds were then used to finance the
tax deed business. Helston and Ballyclare were used to | end
money for Foxworthy to purchase Northside. M. Bell fornmed the
three foreign entities because they were not subject to taxation
in the United States, and M. Bell used themas a mechanismto
repatriate the CEL funds. Section 61 provides that gross inconme
means all incone from whatever source derived, including interest
and dividends. Al of the income in the three accounts, aside
fromthe principal anounts deposited, consists of interest or
dividends. Additionally, we note that M. Bell stressed to M.
Rei serer that the speed at which the of fshore noney was
repatriated was unaccept abl e because he was | osing interest.
Accordingly, we hold that the Bells have failed to prove that
they are not liable for $8,445.10 in interest incone from

Hel ston’s Schwab account in 1997, $7,469.19 in interest incone
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fromBallyclare’s Schwab account in 1997, and $37, 031,
$168, 287. 61, $126, 963. 85, $96, 235. 40, and $141,916.42 in 1997
t hrough 2001, respectively, from Rossendal e/ RHB Corp.’s Schwab
account. As found above, for 1999, $18,166.50 of the income in
t he Rossendal e/ RHB Corp. account was dividend incone.

E. Capital Gains on Liquidation of Stock

Respondent argues that the Bells nust recogni ze $329, 363. 38
as gain on the sale of stock because the shares in the R&P
Partnership were owned by M. Bell. M. Bell authorized the
shares in the R&P Partnership to be transferred to the Schwab
account in M. Reiserer’s nane. Once in the Reiserer account,
the shares were liquidated for $2,225,181.96, with M. Bel
aut hori zing the proceeds to be transferred to Rossendal e’ s Schwab
account. The Bells argue that the |iquidated shares fromthe
Rei serer account were not M. Bell’s and that he was nerely a
trustee of his father’s and nother’s trust accounts. The Bells
further argue that respondent has not provided an explanation for
the calculation of the gain. M. Bell testified that R&P
Part nershi p was another name for hinself and his wfe. The
shares that cane fromthe R& Partnership and were transferred,
first to the Reiserer account and | ater as |iquidation proceeds
to the Rossendal e account, were owned by the Bells. The shares
in the Hoyt Bell account, Roberta Bell account, and Kelli Bel

account were eventually transferred to Hel ston and Bal |l ycl are and
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used to purchase Northside. The shares in those accounts were
not transferred to Rossendale as part of an alleged private
annuity transaction. W conclude that the Bells have failed to
establish that such a private annuity transaction in fact
exi st ed.

As to the Bells’ argunent regarding respondent’s failure to
explain the calculation of the gain, it is the Bells who bear the
burden of proving that respondent’s deficiency determ nations are
incorrect. On the issue of the capital gains on the |iquidation
of stock, the Bells have not net their burden of proof.
Consequently, we conclude that the Bells are liable for the
capital gain on the liquidation of stock of $329, 363. 38 because
the shares were owned by M. Bell and sold for a gain.

F. SEC Fine

The Bells concede that the $15,000 fine agai nst BCM was not
properly deducted in 1999 as an enpl oyee busi ness expense. The
Bel | s argue that the remai ning $30, 000 was proper because,
al t hough the fines were the personal obligation of M. Bell, M.
Conmsudes, and M. Pal nmer, respectively, BCM was the beneficiary
of the work done by the three individuals. Pursuant to section
162(f), no deduction shall be allowed for any fine or simlar
penalty paid to a governnent for the violation of any law. BCM
paid the $30,000 to satisfy the SEC fines levied for violation of

the I nvestnment Advisers Act of 1940, a Federal |aw, arguing that
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it was the beneficiary of the work done by M. Bell, M.
Consudes, and M. Palnmer. The SEC order states that M. Bell,
M. Consudes, and M. Pal ner aided and abetted BCMin commtting
violations. Therefore, we hold that BCM was not entitled to
deduct $30,000 paid in fines to the SEC on behalf of M. Bell,
M. Comsudes, and M. Pal ner.?

G Charitable Contribution Deductions

The Bells clainmed on their returns charitable contribution
deductions of $161, 604, $192,377, $87,572, $139,653, and $69, 386,
respectively for taxable years 1996, 1997, 1998, 1999, and 2000.
Respondent di sall owed the charitable contribution deductions in
the follow ng anpbunts: $155,001 for 1996, $171, 103 for 1997,
$77,253 for 1998, $139,653 for 1999, and $62,915 for 2000. The
contributions in 1996 and 1997 included the contribution to the
foundati on of shares of Northeast |nvestnents Trust val ued at
$300, 240 for 1996 and $202,320 for 1997. Respondent di sall owed
the charitable contribution deductions because M. Bell controls
t he foundation and has not denonstrated the transfer of shares
t ook pl ace.

Section 170(a)(1) provides that a taxpayer may deduct “any

charitable contribution * * * paynment of which is made wthin the

2M. Bell does not argue that the paynents of the fines
i nposed on him on M. Consudes, and on M. Pal mer were
deductible to BCM as wages. Accordingly, we need not reach that
i ssue.
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taxabl e year. A charitable contribution shall be allowable as a
deduction only if verified under regulations prescribed by the
Secretary.”

Petitioners have provided statenents from R&P Partnership’s
Schwab account that substantiate the transfer of the shares of
Nort heast I nvestnments Trust to the foundation. The statenents
show t he shares | eaving the R&P Partnership account and the
foundation’s statenents show the shares in the account, al ong
with the value of the shares. |IRS Revenue Agent W/ coxon
testified that despite receiving substantiation fromthe Bells
regarding the contributions to the foundation, she disallowed the
deductions because M. Bell controlled the charity. However,
respondent has not cited any authority in support of his
contention that nerely having control over the foundation
disqualifies the Bells fromclaimng the charitable contribution
deductions for the contribution of the shares of Northeast
I nvestors Trust to the foundation. Although the foundation is a
private foundation controlled by the Bells, control alone is not
sufficient to defeat the deduction to the Bells.? Control in
the context of private foundations generally is an issue in
determ ning whether a private foundation is |liable for excise

t axes because of self-dealing. See sec. 4941. Respondent,

24The foundation files Fornms 990-PF, Return of Private
Foundation, and the Bells do not dispute the foundation’s status
as a private foundation.
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however, does not contend that there was any self-dealing on the
part of the foundation or any other violation of the restrictions
or requirenents of private foundations, and the record shows
none. See secs. 4940-4945. Furthernore, respondent does not
chal | enge the tax-exenpt status of the foundation

For the years 1999 and 2000, the Bells clainmed total
charitable contribution deductions of $650,592. However, at
trial the Bells substantiated charitable contributions of only
$567, 886, | eaving $82, 706 of unsubstantiated contri butions.
Consequently, we hold that the Bells are entitled to a total
charitabl e contribution deduction of $567, 886.

H. BCM Deducti ons

M. Bell, as the sole owner of BCM reported its incone on
his Schedule E for each of the years in issue. BCM clained
deductions on its incone tax returns for various expenses.
Respondent determ ned that BCM overstated its deductions by
$1, 228, 088, $1, 702,817, $2,678,033, $3, 195,463, $1, 966,457, and
$651, 470 for 1996, 1997, 1998, 1999, 2000, and 2001,
respectively. BCM clainmed deductions of $800, 000, $1, 220, 000,
$2, 225, 000, $2, 430,000, $1, 880,000, and $425,000 for the services
of M. Bell in 1996, 1997, 1998, 1999, 2000, and 2001,
respectively. The foregoing deductions are proper deductions by
BCM as wages paid to M. Bell pursuant to section 162(a)(1). As

we have previously determ ned above, however, that salary is
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taxable to M. Bell. Aside fromthe wages paid to M. Bell, the
Bells have failed to substantiate that the deductions BCM cl ai ned
are legitimte deductions. Excepting M. Bell’'s self-serving
testinmony, which we do not find credible on the basis of the
record, the Bells have not called wi tnesses or submtted
docunents that corroborate the cl ai med deductions. See Archer v.

Conmi ssioner, 227 F.2d at 273; Wiss v. Conm ssioner, 221 F.2d at

156; Schroeder v. Conmi ssioner, T.C. Menop. 1986-467.

Accordingly, we hold that, except for the wages paid to M. Bell
BCMis not entitled to the di sputed deductions disallowed in the
noti ces of deficiency. Consequently, we sustain respondent’s
determ nations increasing the Bells’ incone by those anounts.

| V. Neqgl i gence Penalty

As to the Bells, respondent concedes the accuracy-related
penal ty pursuant to section 6662 in the event the Court uphol ds
the fraud penalty against M. Bell. As we have held above, M.
Bell is liable for the section 6663 penalty; consequently, on the
basis of respondent’s concession, we hold that neither of the
Bells is liable for the section 6662 penalty. Ms. Bell is not
liable for the accuracy-related penalty inposed by section
6662(a) because the underpaynents are due to fraud by M. Bell.

See sec. 6662(b); Zaban v. Comm ssioner, T.C Meno. 1997-479;

Aflalo v. Commi ssioner, T.C Meno. 1994-596; M nter v.

Conmi ssioner, T.C. Menp. 1991-448.
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V. Section 6651(a)(1) Addition to Tax

Respondent determ ned that the Bells are liable for an
addition to tax under section 6651(a)(1l) for 1996. Section
6651(a) (1) inposes an addition to tax for failure to file a
return by the date prescribed (determned with regard to any
extension of time for filing) unless the taxpayer can establish
that such failure is due to reasonable cause and not due to
willful neglect. Once the Comm ssioner carries his burden of
production, the taxpayer has the burden of proving that the

addition to tax is inproper. Rule 142(a); United States v.

Boyle, 469 U. S. 241, 245 (1985). Section 7491(c) provides that
the Comm ssioner will bear the burden of production with respect
tothe liability of any individual for additions to tax and
penalties. “The Conmm ssioner’s burden of production under
section 7491(c) is to produce evidence that it is appropriate to
i npose the relevant penalty, addition to tax, or additional

anopunt”. Swain v. Conm ssioner, 118 T.C 358, 363 (2002); see

al so Hi gbee v. Conmm ssioner, 116 T.C. 438, 446 (2001).

Respondent has net his burden of production.

Respondent received the Bells” joint income tax return for
1996 on August 27, 1997. Petitioners have not shown that they
requested an extension. Furthernore, the Bells’ return preparer
i ndi cated that her records did not reflect that any request by

the Bells for an extension had been approved. The Bells have
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shown no reasonable cause as to the late filing. Consequently,
we conclude that the Bells are liable for the section 6651(a)(1)
addition to tax for 1996.

VI. Petitioners’ Mtions To Suppl enent the Record

Petitioners filed notions in each docket to suppl enent the
record seeking |l eave to submt as evidence a letter dated July
22, 2008, fromthe IRS on the status of the investigation of M.
Rei serer. Reopening the record for the subm ssion of additional

evidence lies within the discretion of the Court. Zenith Radio

Corp. v. Hazeltine Research, Inc., 401 U. S 321, 331 (1971). W

wll not grant a notion to reopen the record unless, anong ot her
requi renents, the evidence relied on is not nmerely cunul ative or
i npeaching, the evidence is material to the issues involved, and
t he evidence probably woul d change sone aspect of the outcone of

the case. Butler v. Conm ssioner, 114 T.C 276, 287 (2000).

Petitioners argue that it is in the interest of justice to grant
their notions. However, petitioners do not articulate why it is
in the interest of justice or how the evidence woul d change any
aspect of the outcone of the instant case. W hold that
reopening the record is not warranted. Therefore, petitioners’
notions wll be deni ed.

In reaching all of our holdings herein, we have consi dered

all of the argunents made by the parties, and, to the extent not
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menti oned above, we conclude they are without merit, irrelevant
or unnecessary to reach.

To reflect the foregoing,

An appropriate order wll

be issued.

Decisions will be entered

for petitioner in docket Nos.

20725-03, 18969-04, and

14612- 05.

Decisions will be entered

under Rule 155 in docket Nos.

160-04, 601-05, 21699-05, and

24533- 06.



